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GOVERMMENT OF KEERATLA

Abstract

Law Drrarrmient — InteLcectual Prorerry Ricurs Poucy, 2008 —ApproviED

ORDERS 155UED — Rk,

LAW (MODALY DEPARTMENT

GO, (P) No. 472008 L aw, Thiruvananthapuram, Dated, 3-6-2008.

Read:- 1. 4G O, (Rt) No. 8152004/ Law, dated 482004 of the Law (Modal) Department.

2. G O (Re) No. 4722007 Law, dated 18.5.2007 of the Law (Nodal) Depantment.
DORDER

The Government of Kerala constituted a Core Commitiee empowerad with the task of
drafting the Intellectual Property Rights Pelicy for the State vide (1O read as 1% paper
shove, The draft policy was prepared by the Core committee after several sittings and

detmiled discussions,

2. As the Government lelt that the drafl IPR Policy as prepared by the Core
Committee required cerain modifications,  another Commiltes was constiluted under the
Chatrmanship of Hon'ble Minister (L&) vide (G0 read as 2" paper above, for identifving

the modifications and to finalise the draft IPE. Policw.

3. A National Seminar was also organized on 21.2.2008 at Muscot Hotel,
Thiruvananthapuram to discuss vanous components of the draft 1PR Policy. The draft
[nteflectual Property Rights Policy incorporating matenial suggestions made out was published
in the website of Government ol Kerala and  official website of Law Departiment to oblain
vigws and suggestions of the public, The Commattee hinalized the drafl IPR Policy and

subimitted before the Government for approval.
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In the circumstances Govemiment considered the matler in detail and are pleased to

approve the draft Inteflecteal Property Rights Policy [or Kerala, 2008, as oullined in the

Appendix, The poliey will come mile loree with ellect rom the date of thas order,

a2 —

e R

A

By order of the Governor,
P. 5. UOPIMATHAN,

Ir_.-r.' W :;I.-I_"I: Pl

The Chief Secretanv/Additional Chief Secretaries
Al Principal Secretaries/Secretanies to Govenument
The Vice Chainman, State Planning Board(with C/1.)

The Director, Kerala State Information Technology Mission

The Accountant, CGeneral{ A& E), Kerala, Thinuvananthapuram.,

The General Admn.(SC) Department{vide Proceedings MNo.2331
dated 31.05,2008)

The Private Sccrctary to Chief Minister

The Private Secretary to Munister{L&:1')

The Joint Secretary, Office of the Chiel’ Secrctary,

The Members of the Commilles

All departments in the Secretariat.

The Law (Admimstrafion) Deparment

Stock file/Cilice copy




APPENDIX
INTELLECTUAL FPROPERTY RIGHTS POLICY

FOR KERALA 2008

1. With India entering the Trips regime under the WTO, and amending the Indian Patents
Act 1970 to make it TRIPS - competible, a number of new issues have emerged in the context of
Kerala which need to be addressed forthwith, This requires an Intellectual Property Rights Policy
for the state which has 1o be fonmulated within the parameters of the existing central legislation,
such as the amended Indian Patents Act and the Biological Diversity Act 2002, The man
principles informing such a policy are presented below. The detailed provisions wall be formulated
in due course and implemented through appropriate Goevernment Orders or suitable state-level

legislanon where necessary.

2. A major issue for Kerala relates to the protection of tradinonal knowledge, cspeaally
Avurveda. The term “raditional knowledge™ 15 casier to comprehend than deline. [t “traditional™
nature is expressed not just in its being insufliciently eodified, or in the non-formality of its mode of
transmission, or in its not being subject to any legelly defined property rights; it is expressed also
in the fact that it remains largely outside domain of capitalist, especially corporate, operations.
Traditional knowledge does not exist merely in books or minds but serves as the basis of practice
by a large number of non-capitalist users, many of whom eam thewr veliboods from such practice.,
But while it yields hveliheeds to many, or forms the basis lor practice for many, the absence of
legal properly nights over such knowledge creales scope for its private misappropriation. To
prevent this, a suitable legal arrangement must be put in place. The contours of such an

arrangement are given beloa

LR B

3. Within the corpus of waditional knowledge, a distinetion should be drawn 1:cn-.-'cn:ﬁ two
components. One component refers to knowledpe which is the preserve of particular communities,
especially tribal communities, or paticular institutions, or pasticular families, often located in specific
repions, aml passed down from one generation to the next in a variety of traditional ways. The
other refers to knowledge whose practice sustains the liveliboods of many persons scattered across
the state, which does rotl have any specific communily or family custodian. Thus while
Koakkal Ayurvedic massage clearly belongs to the first category, the knowledge that sustans the
daily preciice of Ayurvedic medicine by mumerous practitioners strewn gcross the state belongs to
the second.
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4. The basic elements of the legal arrangement for the protection of traditional
knowledge must be the following : 1) el tradiviora! knowledee, including traditional
medicine, the practice of which sustains livelikoods, must belong lo the doemain of
“knowledge commeons” [ to be defined below), and not to the "public domatn”; i) in
the case of knowledge of the first calegory which has a community or family custodion,
this custodian will be deemed to have rights over the knowledge, while in the case of
the second category, the Kerala state will be deemed to have righis over the
knowledge [ i1} no entity that is registered as a medivm or large enterprise may be
deemed fo have any rights over traditional knowledge, V) the righi-holders will have
two kinds of rights : firss, the right, where applicable, to a "brand name” or a name
associated with the wnique practice of an institution or community ar familv, such as
“"Katakkal massage ", and secondly, the right to the use of the knowledge; v)
everybody else, other than the r.:g.l!:!-jrrj."}i'e.’.'r' o the tradivional Erowledge, who wishes to
use this fmowledge will have to do so wnder a “commons license” deseribed below: vi)
any use of traditional knowledge or practice in vielation of the “commons license”
within or ouizside the stefe of Kerala will be considered a violation of the rights of the

Fipai-hodders and will fnvife prosecufion,

3. For operationalizing this legal arrangement a body called the Kerala Traditional
Knowledge Authority (KTKA) has o be set up, with which all practitioners of traditional
knowledge of the first category will have to be registered. They have to specify what is
unigue about their actual traditional-knowledge-practice, the details of the nature of their
practice, and the details of the natwe of the community/groupindividual that constitutes the
custodian of this practice. The KTKA will give peneral notice to the public, regarding all
applications being made oo its by practidoners, so that amy contestations of applican=” claims,
or challenges to claims of uniquencss, or prevalence of similar practice in more than one
location or commumily, can be brought (o its attention. Tt is only after sennlinizing all such
cases of dispute that the KTKA can finally register a community/groupfindividual as

knowledge-practitioner of the fist category pursuing a unique set of practices.

6. In addition to creating and maintaining such a register of traditional practitioners, the
KTKA will also be in charge of enforcing the rights created under the legal arrangement
mentioned earlier, recormmending legal action against the violators of these rights and of the

“commons license”, helping the nghi-halders, bath the State and the private communitics’
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individuals, to negotiste terms with other possible commercial users of tmdiional knowledge
{ to be discussed below), and undertaking promotional activities hike forming ‘Traditional
Knowledge Users” Co-operatives, in order to enable such wsers w access larger markets for
their practices and products, Its activities will be financed from a fund created by the
Government of Kerala and it will be administered by a Board consisting of a Chairman and
four members, of whom af least one each must be from the TK community and the scientific

commLmty.

7. All nght-holders of traditional knowledge will be deemed to be holding their nghts
ukler a “commeons license’”, Under this license the right-holder permits others the use of the
knowledee over which the right is held for son-commercial purposes. T any development 1s
made using this knowledge, then under the conditions of this license this development will
have to be put back into the traditional knowledge “commons™ and cannot be patented
anywhere. If any commereial use of traditional knowledge is to be made by any entity other
than the right-holder, then the terms and conditions under which this can be done will have
to be negotiated between the right-helder and the other potential user, fn the case of
wraditional knowledge of the second caregory, where there is no specific knowledge-
custodian and the Kerala state is deemed o be the right-holder, it will be presumed
that all actual praciitioners of this eategory of knowledge in Kerala, provided they are
not classifiable as medium or large enterprises, have an automatic license for right of
commercial use given by the Kerala stale which is the original righi -holder, but are
not empowered fo transfer this right of commercial use fo anybody else. Only the

Kerala state, the original nght-holder enjoys that nght.

8. The legal frumework sugpested above however will not be enough to protect the
users of traditional knowledge against the loss of livelihood ansing from posable corperate
appropriation of such knowledge. An obvious reason for this is that the absence of
codification of traditional knowledge makes any legal action against the usarpation of the
rights of the users of such knowledge difficult. OF course, a whole category of users will be
registered with the KTKA. But this will relate to only one component of traditional
knowledge, and even here the inforreation provided by those registering is likely to fall shot
of what is needed for prosecution in ¢ases of corporate misappropriation of traditional
knowledge, It is necessary therefore 1o have additional safeguard. It is true that codification

of traditional knowledge, at least in the case of Ayurveda 15 already faking place, and the
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process is hound to gather momentum in the foreseeable future, Such codification however
must oceur in other field as well, Besides, codification, which prevents its direct
misappropriation by making the identification of traditional xnowledge possible, cannot
prevent its indirect misappropriation, or misappropriation at ene remove, affer some minor

mexlification, Indeed, paradoxically, codification even facilitates such indirect misappropriation.

9, In the case of traditonal knowledge associated with the use of biological resources,
which of course is the most important source of livelihood, there 15 a way of providing
additional safeguards by using the Biological Diversity Act 2002, Seetion 3 of the Act
provides that all foreigners must get previous approval of the Natienal Biodiversity Authority
(NBA) to “obtain any biclogical resource oceurring in India or knowledge associated thereto,
for research or for commercial wtilization or for bio-survey or bio-utilization™. The lerm
foreigner here refers to a person who is not an Indian cifizen { or 15 a non-resident cilizen as
defined in Clause 30 of section 2 of the Income Tax Act of 1961}, or a bady corporate,
association or organization that is not incorporated or registered in India ( or even if
registered or incorporated in Indiz, has any non-Indian participation in its share capifal or
management). The state will make it obligatory, whether by asking the NBA to refer all
applications by foreigners perlaining to Kerala to the State Biediversity Board, or by
enacting legislation asking foreigners o obtain the addinonal approval of the SBB, that any
innovation based on traditional knowledge associated with the biological resources of the

state 15 put into the realm of “knowledge commons™,

10.  While this would prevent the misappropriation of traditional knowledge associated
with biological resources by foreigners, a similar mechanism would veed to be put in place
against misappropriation by indian corporates, For this again a possibility confained in the
Biological Diversity Act 2002 needs to be wtilized. Seetion 7 of the Act stipulates thal “no
citizen of India or a bady corporate, association or orpanization, which is registered in India,
shall obtain any bislogical resources for commereial utilization, or bio-survey and bio-
utilization for commercizl wtilization, except atter giving prior imtimation o the State
Biodiversity Board concemed”, This provision however does not apply 1o the local people
and communities of the area, including prowers and cultivators of biodiversity, and the
practitioners of indigenous medicine.  This clause does not cover ebtaining “knowledge
associated thercto”. The provision of this Section 7 will be extended, through

appropriate legislation if necessary, fo cover the acguisition of knowledge as well, for
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.
which prior approval of the Siate Biodiversity Board will bg made obligatory for
Indiams other than the local nsers. The State Biediversaity, Board will ensure i s case
too, as in the case of foreigners, that traditional knowledge remains within the realm of
“knowledge commons™, As regands the commercial use of biological resources of the stale,
where reference to the SBB is obligatory under the Act tor Indian non-traditional users, the
SBE will give ils permission only after consultations with the KTEA, which can go into the
question of possible damage to tradifional knowledge-users and possible compensation for

such damage.

1. When it comes o the eommimercial wilization of biolopical resources, foreigners are
required to obtain the permission only of the NBA and not of the SBR, i.c. unhke Indian
non- traditional ugers they are kept outside the purview of section 7 of the Biological
Diversity Act, Here again, the state will make it obligalory that the cases of foreigners
ufilizing the kological resources of the State are refesred 1o the SBB, end the SBB in
can consult with the K'TKA regarding possible damage to the interests of traditional
knowledge users. If all potential commercial users, outside the civcle of traditional
users, are required thus to obtain the permission of the SBR for making commercial
use of the biological revources of the state, then we can ensuve tha! he inferesis of the
traditional users are hat Agred. Either through owtright prosenption of commuercial use of
biological resources by outsiders, or through arranging equitable benelst-shanng with the
tralitional users, which would compensate themn for any losses they may suffer as a result of
such use, the interests of the community of raditional users will be protected. Of course,
with the codification of traditional knowledze in this ficld, the nesd to take the pennission of
the State Biodiversity Board for making use of this knowledge pets considerably reduced in
practice.  But the imposition of obligations on corporate entities of the abowve kind wall act as

a deterrent o the misappropration of traditional knowledge.

12.  To rccapimulate, our addifional safeguard visualizes adding to the provisions of the
Biological Diversity Act 2002 1n three ways: first, making it obligatory for forcigners’
applications for obtaining knowledgze relating to biologeal resources of the state to be
referred o the SBB. besides the NBA; sccond, making it obligatory tor Indians, other than
traditional vsers, o get the approval of the SBB for obtaining knowledge relating to the
biological resources of the state; and third, making it obligatory for foreignens’ applications

for making commercial use of biological resources of the State w be referred 10 the SBE,
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besidess the NBA, Since all these entail supplementing, and nol contravening, the PROVISIONS
ol the Biological Diversity Act, 2002, there should be no legal hurdles to their
operationalization, though of course the co-operation of the NBA is essential for success.
Indeed any breach by Indian or fereign corperate of the SBB stipulation that developments

aseel on tradiional knowledee must be put in “knowledge commons” can be caught only
when they apply for patents threugh the NBA. Likewise if some traditional wsers seek to
take out patents either of existing knowledge or of any development based upon i, then this
100 can be detected and prevented only when the patent permission is sought from the NBA.
Tt follows that the entire policy outlined above needs close synergy between the SBB and the

MBA.

13, The additional safeguard can exist only for traditional knowledge asseciated with
biological resources. For the protection of other (raditional knowledge the KTKA
mechanism supgested earlier is all that can be provided bul that should be quite enough, For
the protection of knowledge associated with biological resources, much responsibility is being
placed on the State Biodiversity Board.  Howill not only have to protect the state’s biological
resources and preserve its biodiversity, but also act as a wn.rchdug to prevent the
misappropriation of traditonzl knowledge relatng Lo biclogical resources and the use of such
knowledge by outsiders (India or foreign corporaie) o squecze the livelihoods and
employment opportunities of the traditional users of such knowledge. The SBB must be
strengthened for this purpose.  Since its size and composition is specified in the 2002 Act,

such strengthening may require legislative intervention.

4. To oversee the aclivities of the KTEA and the SBBE with regard to the protection
of traditional knowledge, 1o provide overall supervision in matters relating to intellectual
property rights, and e lollow up the recommendations of the KTKA with regard to
prosecutions for the violation of knowledge-users” nights, a specialized governmental body
called the Supervisory Council on Intelicctunl Property  will be set up under the
Chairmanship of the Chief Minister and with the Law Minister as s Vice Chairman. Its
membership will comprise a few other ministers, scientists and other experts drawn from
various fields. The Chaimpersons of the State Biodiversity Board and of the KTKA will be
ex officio members. The council will have appropriate technical stalf, and a wide range of
functions. It will pursue all cases of breach of agreement on knowledge-users’ right. [t

- =
will he the conduit through which all patent applications from slate government-funded or




Q

state government-aided research institwlions will pass. (The reason for excluding privale
researchers from this obligation, unless they choose to approach it for help, is that this would
impose upon them an additional gratuitous burden). It will help any potential patent applicant
who asks for its assistance to prepare proper patent applications, 1t will assist all those
who are on the verge of patentable inventions but are held up in their research work and
cannot complete it for some reasons (including financial constraints), 1t will encourage
various ways patentable research in the state. It will disseminate knowledge m the state
about intellectual property fghts. And it will in general uphold and promote the interest of
the state and its people in whatever way it deems fil in the new Intemational Property Rights
regime.  This Supervisory Council will operate through a number of sub-committees and

specialized groups which will meet frequently and deal with specific issues

15.  Another major issue that will arise in the new context relates to intellectual property
rights over the oulcome of research in state govemment-funded and state government-aided
institutions, As regards private institutions or Centeal governmeni-funded institutions, they will
he subject 1o guidelines which would be common all over the country and over which the
stale government bas little jurisdiction.  But it is institations funded or aided by the state
sovernment itself for which a specific state-level policy framewors becomes necessary,
especially given the current trend of research outsourcing from the West, While such
outsourcing, giving risc to collaborative research can be avademically productive for the
state’s rescarch instilutions, it is impoenant o ensure that our public research institutions do
not simply become providers of cheap manpower to Multinational Corporations.
Accordingly, the projects being undertaken in all state-funded and state-anded research
institations must be divided into three categones: those funded by private sources, or by
foreign official sources; those funded by the state government or from the general research
fiards of the nstitation iteelf and those furded by the central government or by other ofhecial

agencies of the country.

16.  In the first set of projects, il should be a condition that the patents laken out on the
research output sheuld be in the domain of “commens™, so that anyone can use these for
whatever purpose, and all usefl modifications derived from or based on these will be put
back into “commons™ available for anyene to use. This would ensure that MNCs and
private corporates do nol use state-funded instilutions as.a source of cheap labour for

buttressing their menapoly position.  In the second set of projects, the research cutput must
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clearly be the property of the state government, but a suitable system, of rewards will be
introduced, by the Supervisory Council on Intellectual Property, tor the research scientists
upon whose work the output is based. The state government may decide to put the
research outpul in many cases in the domain of “comimons™ but that will be its own decision,
to dispose of its “intellectual property™ in any manner it deems fit. In the third set of cases,
the intellectual property rights over the outcome of research should be left open and decided
on a “case-by-case” basis, since the research partners in these cases may well have their

own rules regarding the intellectual property status of outcomes of joint research.

17. While these would be the general rules, there maybe specific cascs where
exceptions may become necessary.  All exceptional cases in the first two sets of projects
andl all cases belenging to the third set where the intellegtual property stams is decided on a
case-by-case basis, should be submitted for appreval w the Supervisory Council on
Tntellectual Property before the starl of the project, provided that the projects, in terms of
the 1otal required research funds, exceed a certain minimum size. The SCIP will be
concerned only with the intellecrual property rights issue in all these case, and will give its

opinion within a short time so as net W holkl up the ressarch project unduly.

18.  Since the patent applications on all such projects will have to go through the SCIP,
it will at that stage decide whether a patent sought in the case of a project of the second
category, i.e. on a state government-funded project, sheuld be put into “knowledge
commons”, This decision however has o be taken in consultation with the research

institution concermed and by the full mecting of the SCIP
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