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Japan Challenges Canadian Renewable Energy Incentives at WTO

Japan launched dispute settlement proceedings against Canada at the World Trade Organization on 13 September by saying that the province of Ontario’s green energy plan unfairly pressures its producers of clean power to buy hardware from local manufacturers.

Specifically, Japan is challenging Ontario’s Feed-in Tariff Program (FIT), which enables the province to subsidise electricity operators that use renewable energy produced using stringent local content requirements. The “made-in-Ontario” requirement demands that up to 60 percent of all green energy project inputs be manufactured in the province as it strives to create local jobs.

Ontario, Canada’s most populous province, launched an incentive program for renewable energy producers last October, aiming to create jobs and eliminate coal-fired power generators. The program has so far been very successful in drawing manufacturers to set up shop in Ontario. The biggest deal under the province’s green power plan involved South Korean giant Samsung Group. But many other equipment makers - based in Europe, the US and other parts of Canada - have said they will open plants in Ontario to take advantage of the buying binge which is expected under the green energy plan.

Ontario subsidies breach GATT, national treatment: Tokyo

But Japan says the local-content provisions breach portions of the General Agreement on Tariffs and Trade (GATT), and fall under the definition of a “prohibited subsidy.” It has asked for “consultations” with Canada under the WTO process, the first stage of a formal trade dispute.

The local content requirements, Japan argued, accords less favourable treatment to Japanese companies exporting solar panels and other equipment to the province. Thus, the FIT program also violates WTO national treatment obligations under which foreign and domestic producers ought to be treated on an equal footing. It also goes against the WTO agreement on trade-related investment measures, Japan said.

The view of the Canadian provincial and federal governments is “that Ontario’s Green Energy Act is consistent with Canada’s international trade obligations under the WTO.”

Some experts think it will be challenging for Japan to show that what Ontario has done is contrary to WTO rules. In some cases, local-content rules are frowned upon by the WTO, they say, but in others they are permitted.

Local content requirements for Renewable Energy Equipment are nothing new, with China implementing a 70 percent requirement between 2005 and 2009 for wind turbines. However China could justify this on its developing country status, while Ontario has little grounds for this mandate.

One key issue in this case is whether the purchase of renewable power is considered to be government procurement. GATT rules allow for preference to be given to local producers for government purchases, unless a government specifically agrees that it will not give local preference.

The dispute could end up as a long and drawn-out process, partly because Japan is obliged to negotiate with Canada’s federal government, not Ontario. And the federal government has no jurisdiction to force the hand of one of its provinces in this way.

Experts point to green energy rivalry

Other experts say they think it is puzzling that Japan has decided to make its move now. Ontario’s neighbouring province Quebec has had a local-procurement program for years for its energy development, they note, including rules that force power producers to buy equipment from specific regions inside the province. The Quebec policy has never drawn complaints from the Japanese, the source says.

Some observers have speculated that Japan is targeting Ontario in the wake of a $7 billion contract given to Korean competitor Samsung by the Ontario government. Recently, Japanese companies - such as Sharp, Mitsubishi, and Kyocera - were on the losing end of a US$20 billion nuclear power deal in the United Arab Emirates. The Ontario deal could be perceived by Japan as a sign of losing ground in the green energy arena, some experts say.

Under the agreement with Samsung, Ontario will provide the company with subsidies to establish a massive solar and wind energy capacity in the province. The government will support the company by providing preferential grid access, financial assistance, and land. The deal has been a boon to Samsung, which is vying to position itself as a major renewable energy player.  Samsung, as part of the deal, will also establish a wind turbine facility and solar power production facility in Ontario.

If Japan eventually wins its claim, it could be a blow for Ontario’s alternative energy plans. The prices the province pays for green energy - for certain types of solar power it is almost 20 times the rate customers pay - can only be financially justified if Ontario gets significant employment benefits from new development.
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