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1. The present two i'nterlocutory applications are filed by the applicants,
(i) Bhopal Gas Peedith Mahila Udyog Sanghathan (' BGPMJS for short) and
(ii) Bhopal Gas Peedith Sangharsh Sahayog Samiti (' BGPSSS for short) inter
alia praying to re-exam ne the inadequacy of -Bhopal Gas Settlenent; to
direct Union of India to conpensate the Settlenent Fund five tinmes the
initial fund; to order the Reserve Bank of India to provide detail ed

i nformati on on managenent and utilization of ‘the Settlement Fund by
rendering faithful accounts relating to withdrawal of funds by Welfare
Conmi ssi oner; to comand Wl fare Commi ssioner, Bhopal to provide conplete
i nformation regarding process of identification and categorization of gas
victinms and the nmanner of disbursenent of conpensation to them to rectify
the met hodol ogy in the process of identification and categorization of gas
victinms and the manner of disbursenent of conpensation of ampunts by
enhanci ng conpensati on appropriately.

2. The case relates to Bhopal Gas Tragedy. On Decenber 2, 1984, there was a
massi ve escape of |ethal gas froma storage tank at Bhopal plant of the
Union Carbide (India) Ltd. resulting in |arge scale of deaths, injuries to
several persons and destruction of properties, |ivestock, etc. Severa
suits were filed for conpensation and danages in different courts in India
as also in the United States. Prosecution had al so been launched.
Utimtely, however, a settlenment had been arrived at between the Union of
I ndia and the Union Carbide. The Union of India agreed to w thdraw al
cases and cl ai ms against the Union Carbide and its officers. For the said
pur pose, Parlianent also enacted an Act known as' the Bhopal Gas Leak

Di saster (Processing of Clains) Act, 1985 which enpowered the Union of
India to take over the conduct of all litigation in regard to clains
arising out of gas disaster and to award conpensation to the victins and
af fected persons.

3. According to the applicants, BGPMJS is an organi zation fornmed by the
Bhopal Gas Victins in 1986. Likew se, BGPSSS is an association constituted
in 1989 by a coalition of over 20 voluntary organi zations of Scientists,
Lawyers, Teachers, Artists, Journalists, Wrkers, Wnen, Students, Youths
etc. The object of these two organizations is to support the struggle of
the Bhopal Gas Victins for justice. Both the organizati ons have

consi stently chanpi oned the cause of Bhopal Gas Victinms by seeking

nmedi cal / econoni c/social relief and al so payment of adequate conpensation
It was stated in the applications that several steps were taken by the
organi zations so as to provide Bhopal Gas Victins and their fanilies
benefits to which they were entitled. Reference was nade to various orders
passed by this Court fromtine to tine and it was stated that neither al
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eligible victinms had been identified and ascertai ned nor adequate
conpensation had been paid to them It was also alleged that though many
persons lost their lives and several others injured, the number of cases in
whi ch conpensation had been awarded under the head 'death’ (category '04')
were very small. Likew se, conpensation awarded to persons who sustai ned
"injury’ (category '01') were also showed to be | ess and several others had
not been paid any anpunt whatsoever. It was asserted that the magnitude of
the disaster in case of "death’ as also 'injury’ was at |east five tines

| arger than what was assumed at the tinme settlement had been reached. It
was, therefore, prayed that appropriate directions be issued so that al
Bhopal Gas Victinms may get compensation as gas victins/affected persons.

4. Notice was issued pursuant to which the respondents appeared. Counter
affidavits were filed on behalf of the Union of India contesting the
applications. It was, inter alia, contended that the applications were
based on assunptions, surmises and conjectures and on m sreadi ng of
judgrments of this Court. According to the respondents, the applicants are
trying to reiterate and reopen the issue as to conpensation which had been
settled with the Union Carbide Corporation (UCC) and the Union of India and
this Court had approved the said settlenent. Even adequacy of anopunt of
conpensation has been finally decided by this Court. The applications,
therefore, are liable to be disnissed. Further affidavits were also filed
by the parti es.

5. We have heard the | earned counsel appearing on both the sides.

6. The | earned counsel for the applicants contended that the applications
deserve to be allowed on the ground that there were nmany nore deat hs under
category ' 04’ than what was shown by the respondents and conpensation had
been paid. In the sane manner, injuries were sustained by several persons
than to whom conpensati on had been awarded under category '01'. For the
sai d purpose, attention of the Court was invited to the figures which had
been pl aced on record. Reference was al so nade to 2003 Annual Report
publ i shed by the Bhopal Gas Tragedy (Relief and Rehabilitation) Departnent.
Rel i ance was placed on an order dated July 19, 2004 passed by a two Judge
Bench of this Court and an order dated August 23, 2006 passed in the
present applications. It was submtted that when authentic figures are
available as to "death’ and ’'injury’ cases, appropriate directions nmay be

i ssued to the Union of India to pay conpensationto gas victinms under both
the heads i.e. "death’ (category '04’) and 'injury’ (category '01'). It was
al so submitted that such paynent nust be nade in US Dollars and not in

I ndi an Rupees since the settlement was with a Forei gn Conpany and the
amount had been paid in US Dollars. Since the victins had not been paid
their | egal dues, the applicants were constrained to approach this Court by
filing the present applications.

7. The |l earned Additional Solicitor General, on the other hand, subnitted
that from 1989 onwards, several orders had been passed by this Court from
time to tinme. A Schenme was franed in exercise of statutory power which
provi ded for processing of clains and in accordance with the procedure laid
down therein, clainm had been adjudi cated and paynent of conpensation had
been made. It was al so stated that even now, if the applicants feel that
the cases of 'death (category '04') or of ’'personal injury’ (category
"01’) are nore, a renedy available to the victins is not to approach this
Court by filing Wit Petitions or Interlocutory Applications, but to invoke
the Schene and to get the clains adjudicated. It was, therefore, subnmtted
that the applications are liable to be dism ssed.

8. Having heard the | earned counsel for the parties, in our opinion, the
present applications filed by the organizations are not well-founded and
cannot be al | owed.

9. So far as re-exam nation of settlenment or inadequacy of amount is
concerned, in our opinion, it cannot be done as the said issue has already
been decided by this Court. In this connection, we may refer to a decision
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of a Constitution Bench of this Court in Union Carbide Corporation v. Union
of India & Ors., [1989] 1 SCC 674. In that case, after ’'carefu

consi deration’ of the facts and circunstances of the case, the Court held
the case to be pre-eminently fit for an 'overall settlenent’ between the
parties covering all litigations, claims, rights and liabilities related to
and arising out of the disaster. The Court, therefore, passed the follow ng
order observing that it was just, equitable and reasonable.

The Court stated;
"We order

(1) The Uni on Carbide Corporation shall pay a sumof U S. Dollars 470
mllions (Four hundred and seventy MIlions) to the Union of India in ful
settlenent of all clains, rights and liabilities related to and arising out
of the Bhopal Gas disaster.

(2) The aforesai d sum shall be paid by the Union Carbide Corporation to
the Union of India on or before 31st March, 1989.

(3) To enabl e the effectuation of the settlenent, all civil proceedings
related to and arising out of the Bhopal Gas di saster shall hereby stand
transferred to this Court and shall stand concluded in terns of the
settlenent, and all ‘crimnal proceedings related to and arising out of the
di saster shall stand quashed wherever these may be pendi ng"

10. Regarding 'death’ (category '04') and 'personal injury’ (category '01')
i n Union Carbide Corporation v. Unionof India & Os., [1989] 3 SCC 38, the
same Bench observed that there were about 3,000 cases of 'death’ and 30, 000
cases of ’personal injury’. |n paragraphs 21 to 24, the Court stated:

"21. The figures adopted by the High Court inregard to the nunber of fata
cases and cases of serious personal injuries do not appear to have been

di sputed by anybody before the H gh Court. These data and estinmates of the
Hi gh Court had a particular significance in the settlenment. Then again, it
was not disputed before us that thetotal nunmber of fatal cases was about
3000 and of grievous and serious personal injuries, ‘as verifiable fromthe
records of the hospitals of cases treated at Bhopal, was in the

nei ghbor hood of 30,000. It would not be unreasonable to expect that persons
suffering serious and substantially conpensatable injuries would have gone
to hospitals for treatment. It would also appear that within about 8 nonths
of the occurrence, a survey had been conducted for purposes of
identification of cases of death and grievous and serious injuries for
purposes of distribution of certain ex-gratia paynents sanctioned by
Covernment. These figures were, it would appear, |ess than ten thousand.

22. In these circumnmstances, as a rough and ready estimte, this Court took
into consideration the prima facie findings of the Hi gh Court land esti nated
the nunber of fatal cases at 3000 where conpensation could range fromRs. 1
lakh to Rs. 3 lakhs. This would account for Rs. 70/-crores, nearly 3 tines
hi gher than what woul d, otherw se, be awarded in conparabl e cases in notor
vehi cl es acci dent cl ai ns.

23. Death has an inexorable finality about it. Human lives that have been

| ost were precious and in that sense priceless and invaluable. But the | aw
can conpensate the estate of a person whose life is |ost by the w ongful

act of another only in the way the law is equi pped to conmpensate i.e. by
nonet ary conpensations cal cul ated on certain well-recognized principles.
"Loss to the estate" which is the entitlenent of the estate and the \007l oss
of dependency’ estimated on the basis of capitalized present-val ue

awar dable to the heirs and dependants, are the nmmin conponents in the
conput ati on of conpensation in fatal accident actions. But, the H gh Court
in estimting the value of conpensation had adopted a hi gher basis.

24. So far as personal injury cases are concerned, about 30000 was
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estimted as cases of pernmanent total or partial disability. Compensation
ranging fromRs. 2 |lakhs to Rs. 50,000/- per individual according as the
disability is total or partial and degrees of the latter was envi saged.
Thi s al one woul d account for Rs. 250/- crores. |In another 20,000/- cases of
temporary total or partial disability conpensation ranging fromRs. 1 |akh
down to Rs. 25000/- depending on the nature and extent of the injuries and
extent and degree of the tenporary incapacitation accounting for a further
al l ocation of Rs. 100/- crores was envisaged. Again, there night be
possibility of injuries of utnobst severity in which case even Rs. 4 | akhs
per individual m ght have to be considered. Rs. 80 crores, additionally for
about 2000 of such cases were envisaged. A sumof Rs. 500 crores

approxi mately was thought of as allocable to the fatal cases and 42,000
cases of such serious personal injuries leaving behind in their trail tota
or partial incapacitation cither of permanent or tenporary character".

11. The Court, however, was conscious of the ground reality and proceeded
to observe

"29. ....These apportionnents are nerely broad considerations generally
gui di ng t'he i dea of reasonableness of the overall basis of settlenment. This
exerci se is not a pre-determ nation of the quantum of conpensation anongst
the claimants either individually or category-w se. No individual claimant
shall be entitled to claima particular quantum of conpensation even if his
case is found to fall within any of the broad categories indicated above.
The deternmination of the actual quantum of conpensation payable to the
claimants has to be done by the authorities under the Act, on the basis of
the facts of each case and without reference-to the hypothetica
quantifications made only for purposes of an overall view of the adequacy
of the anount.

30. These are the broad and general assunptions-underlying the concept of
"justness’ of the determ nation of the quantum |f the total nunber of
cases of death or of permanent, total or partial, disabilities or of what
may be called 'catastrophic’ injuries is shown to be so large that the
basi ¢ assunptions underlying the settlenent become wholly unrelated to the
realities, the elenent of ’justness’ of the determ nation and of the
"truth’ of its factual foundation would seriously be inpaired. The
"justness’ of the settlenment is based on these assunptions of truth.

I ndeed, there mght be different opinions of the interpretation of |aws or
on questions of policy or even on what may be considered w se or unw se;
but when one speaks of justice and truth, these words neanthe sane thing
to all men whose judgnent is uncommtted"

12. It may al so be appropriate to observe here that an Act had been enacted
by Parliament known as 'the Bhopal Gas Leak Disaster (Processing of Cains)
Act, 1985 referred to above, validity of which had been upheld by a
Constitution Bench of this Court in Charan Lal Sahu v. Union of India,
[1990] 1 SCC 613. Section 9 of the Act enpowered the Central Governnent to
frane a Schene for carrying into effect the purposes of 'the Act. In
exerci se of the said power, the Central CGovernnent franed a Schene known as
the 'Bhopal Gas Leak Disaster (Registration and Processing of C ains)
Schene, 1985'. The Schene is a 'conplete Code’ in itself. Para 3 of the
Schene enables the authorities to register clainms | odged before them
VWereas Para 4 (and 4A) deals with manner of filing clains, Para 5 provides
for categorization and registration of clains. Para 6 requires the Deputy
Conmi ssioner to take into consideration matters for categorization of
claims. Procedure has been laid down in Para 8. Paras 9 and 10 deal wth
Processing of Cainms Account Fund and C ains and Relief Fund respectively.
Para 11 of the Scheme relates to determ nation of quantum of conpensation
payable to claimnts. C ause (5) of Para 11 provides for appeal against an
order passed by the Deputy Conm ssioner to the Additional Conmi ssioner

Para 13 enunerates functions of Conmi ssioner and other officers appointed
under the Act. It also confers revisional jurisdiction on Additiona
Conmi ssi oner over an order passed by the Deputy Conm ssi oner
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13. In Union Carbide Corporation & Ors. v. Union of India & Os., [1991] 4
SCC 584, this Court ensured that no victimof Bhopal Gas Tragedy woul d be
deprived of the benefit to which he/she is otherwise entitled. The Court,
accordi ngly, proclained,

"After a careful thought, it appears to us that while it may not be
Wi se or proper to deprive the victine of the benefit of the
settlenent, it is, however, necessary to ensure that in the perhaps
unl i kel y-event of the settlenent-fund being found i nadequate to
neet the conpensation determined in respect of all the present

cl ai mants, those persons who may have their clainms determ ned after
the fund is exhausted are not left to fend thensel ves. But, such a
contingency may not arise having regard to the size of the
settlenent-fund. If it should arise, the reasonable way to protect
the interests of the wvictims is to hold that the Union of India, as
a welfare State and in the circunstances in which the settl ement
was made, shoul d not be found wanting in naking good the
deficiency, if any. W hold and decl are accordingly".

(enphasi s suppl i ed)

14. So far as the ampunt of conpensation is concerned, the Governnent of

I ndia i ssued guidelines by notification dated April 13, 1992 providing for
conpensation payable in cases of death, injury, |oss of belongings, |oss of
livestock etc. The /'rel evant categories and the anount of conpensation read
t hus:

CATEGORY RANGE/ CEI LI NG (Rs.)
Deaths 1-3 | akhs

Per manent total or partial disability 50,000 to 2 | akhs

I njury of utnost severity Upto 4 | akhs
Clains for mnor injuries Upt o 20, 000
Loss of bel ongi ngs Upto 15, 000
Loss of |ivestock Upto 10, 000

15. In Krishna Mhan Shukla v. Union of India & Ors., [2000] 10 SCC 507,
this Court held that the decision of the Deputy Conm ssioner to put a claim
in a particular categorization is a quasi judicial decision and not an

adm ni strative one. Such order is appeal able as al so revisabl e and even
thereafter it could be chall enged by invoking the doctrine of judicial

revi ew.

16. Again, in Krishna Mhan Shukla v. Union of India, [2000] 2 SCC 690, this
Court considered the relevant paras of the Schene and pl acenent of clains
under different categories nentioned in Para 5 of the Schenme. It also
consi dered the grievances agai nst placenent of clains and renedy avail abl e
to the aggrieved party in such cases. It observed that effective remedy is
avail able to the aggrieved party and such remedy is exhaustive. The Court
hi ghl'i ghted an inportant fact that a Wl fare Comm ssioner was a sitting
Judge of the Madhya Pradesh Hi gh Court and normally, therefore, the

cl ai mant shoul d have no cause of grievance after the decision by the

Wel fare Commi ssioner. But even thereafter, a renedy under Articles 226 and
227 of the Constitution was avail abl e.

17. In para 8, the Court observed;

"8. As we see it, the limts wthin which conpensation can be awarded for
claimants falling under different categories in Para 5 the Centra
Government has specified the ampbunts under Para 11(2). Specific ailnents
are not mentioned therein. In practice, the Deputy Wl fare Comi ssioner and
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the Additional Welfare Conm ssioner have to deal with ailnments and the
guestion would arise as to under what category of Para 5 of the Schene
woul d they fall and secondly as to what is the specific amunt which is
payable to themw thin the scale. The Commttee of Deputy Conmi ssioners
appear to have formul ated a yardstick which woul d obviously avoid delay in
the determ nati on of the anpbunt of conpensation which is payable. In a

nmodi fication carried out on 6th Decenber, 1997, it has been nade clear, and
in our opinion rightly so, that the anmpunt determ ned as conpensation for
different types of ailnents is not final. It will be subject to
deternination afresh, if called in question, either in appeal or in

revi sion before the Wlfare Conmm ssioner. W would at this stage like to
enphasi se that we have seen orders passed by the Wl fare Conm ssioner where
he has entertained revision petitions against the orders in appeal passed
by the Additional Comm ssioner. A Welfare Conmissioner is a sitting Judge
of the Madhya Pradesh High Court and normally, therefore, the clai mant
shoul d have no cause of grievance after the decision by the Wlfare

Conmi ssioner. Even-if thereafter there is sone grievance, the right of
judicial review, inter alia, provided by Articles 226 and 227 of the
Constitution is always avail able. There can be little doubt that the
aggrieved persons are entitled to receive fair and just conpensati on and/or
damages due to them Thereis now a systemin place and any clainms which
are nmade have to be determined within this system There is first

determ nati on by the Deputy Wl fare Conm ssioner agai nst which an appea
can be filed to the Addi ti onal Welfare Conm ssioner and thereafter a
revision to the Welfare Conmi ssioner. If even then there is a grievance of
a claimant, proper renedy is to approach the Hi gh Court who would be in a
position to deal with a case nore expeditiously and give relief to the

i ndi vidual claimnt, where it is called for, wthout undue expense, rather
than approaching this Court under Article 32 or Article 136 of the
Constitution".

18. In Para 11, this Court expressly stated that if any of the clainmnts
had any grievance agai nst an order passed by the Wl fare Comi ssioner or by
the Tribunal, it was open to the clainmant to seek judicial review but
"first it nust be sought before the H-gh Court rather than filing a wit
petition under Article 32 or a special |eave petition under Article 136
directly in this Court”.

19. From what we have stated hereinabove, it is abundantly clear that this
Court has streaniined the clains arising out of Bhopal Gas Tragedy

Di saster. Precisely to deal with the cases of Bhopal Gas Tragedy that an
Act has been enacted, a Schenme has been framed under the Act and the
Procedure has been | aid down. They have been held to be constitutional and
intra vires. Any person lodging a claimis required to nake an application
and a duty is cast on the Authority to take an appropriate decision on-the
basis of the Scheme and CGuidelines. Such adjudication has been hel d quasi -
judicial in nature subject to appeal, revision and judicial review before
the H gh Court under Articles 226 & 227 and even thereafter before this
Court under Article 136 of the Constitution. Since the consideration of

cl aim and adj udi cation thereof require determ nation of facts, the Court
ruled that it nust be done in accordance with the Schenme, Cuidelines and
Procedure under the Act and not in any other manner. So far as conpensation
is concerned, this Court has held that it should be inlIndian currency and
even under the Scheme, such amount is fixed in Indian Rupees: W,
therefore, see no grievance now can be nade on that issue.

20. The learned Additional Solicitor General stated that several false and
vexatious clains under category '04' (death) and category '01' (injury) had
been | odged. It woul d not be appropriate for this Court to express any

opi nion one way or the other, particularly in the light of the decisions of
| arger Bench of this Court referred to hereinabove. |If any person clains
that he/she is adversely affected by Bhopal Gas Tragedy D saster, he/she is
at liberty to take appropriate steps as suggested by this Court in the
above cases but not in any other nanner
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21. For the foregoing reasons, in our considered opinion, no case has been
nmade out to issue any direction in the interlocutory applications. They are
not well founded and are ordered to be dismssed. In the facts and

ci rcunst ances of the case, however, there shall be no order as to costs.




